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crisis,” Congress authorized states to increase their speed limits on }y.cal
e roads. fn a study of 22 states in which speed limits on such rogds had
2 adfon found
that traffic fatalittes soared by more than 50 percent, from 296-4n the 3-month
period May-July, 1988 450 in the same 3-month perfod of 1987. See N.Y.
Times, Dec. 18, 1987, at A

30 percent. See Washington Post, Ia(€ 29, 1993, at z12. Nationally, there were
over 6 million automobile crasties in 199]; 357,000 of these involved severe in-

2 e year.* At what point does the
saving in drivifig time justify the additional cost ORjpcreased foreign oil con-
sumppiefi? At what point does the saving in driving umhej

b. Objective versus Subjective Standards of Liability

STATE v. WILLIAMS

Washington Court of Appeals
4 Wash. App. 908, 484 P2d 1167 (1971}

Hogrowrrz, C.J. Defendants, husband and wife, were charged by information
filed October 3, 1968, with the crime of manslaughter for negligently failing to
supply their 17-month child with necessary medical attention, as a result of
which he died on September 12, 1968. Upon entry of findings, conclusions and
judgment of guilty, sentences were imposed on April 22, 1969, Defendants
appeal.

The defendant husband, Walter Williams, is a 24wvear-old full-blooded
Shoshon{e] Indian with a sixth-grade education. His sole occupation is that of
laborer. The defendant wife, Bernice Williams, is a 20-vear-old part Indian with
an 1Ith grade education. At the time of the marriage, the wife had two children,
the younger of whom was a 14-month-old son. Both parents worked and the
children were cared for by the 83-vear-old mother of the defendant husband.
The defendant husband assumed parental responsibility with the deferdant
wife to provide clothing, care and medical attention for the child. Both defen-
dants possessed a great deal of love and affection for the defendant wife's
voung son.

The court expressly found:

That both defendants were aware that William Joseph Tabafunda was ill during
the period Sepiember 1, 1968 to September 12, 1968, The defendants were igno-
rant. Thev did not realize how sick the babv was, Thev thought that the baby had a
toothache and no lavman regards 4 toothache as dangerous 1o life. Thev loved the

3. Bureau of Justice Statistics, Sourcebook of Criminal Justce Statisdes — 1992 (US. Dept. of
Justce 1993), p. 336,
4. Id. at 357
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baby and gave it aspirin in hopes of improving its condition. They did rot take the
baby to a doctor because of fear that the Welfare Department would take the baby
away from them. They knew that medical help was available because of previous
experience. They had no excuse thart the law will recognize for not tzking the baby
to a doctor.

The defendants Walter L. Willlams and Bernice J. Williams were negligent in not
seeking medical attenrion for William Joseph Tabafunda.

That as a proximate result of this negligence, William Joseph Tabafunda died.

Findings 5, 6, and 7. From these and other findings, the [trial] court concluded
that the defendants were each guilty of the crime of manslaughter as
charged. ...

[The court of appeals held that both defendants were under a legal duty to
obtain medical assistance for the child.?] On the question of the quality or seri-
ousness of breach of the duty, at comuon law, in the case of involuntary man-
slaughter, the breach had to amount to more than mere ordinary or simple
negligence — gross negligence was essendal. . . . In Washington, however,
R.C.W. 9.48.060% (since amended by Laws of 1970, ch. 49, §2) and RC.W.
9.48.150% supersede both voluntary and involuntary manslaughter as those
crimes were defined at common law. Under these statutes the crime is deemed
committed even though the death of the victim is the proximate resuit of only
simple or ordinary negligence. . . .

The concept of simple or ordinary negligence describes a failure to exercise
the “ordinary caution” necessary to make out the defense of excusable homi-
cide. R.C.W. 9.48.150. Ordinary caution is the kind of caution that a man of
reasonabie prudence would exercise under the same or similar conditions. [f,
therefore, the conduct of a defendant, regardless of his ignorance, good inten-
tions and good faith, fails to measure up to the conduct required of 2 man of
reasonable prudence, he is guilty of ordinarv negligence because of his failure

10 use “ordinary cauton.” ... If such negligence proximately causes the death
of the victim, the defendant, as pointed out above, is guilty of statutorv
manslaughter. ...

The remaining issue of proximate cause requires consideration of the ques-
tion of when the duwy to furnish medical care became actvated. If the duty 0
furnish such care was not activated until after it was too late to save the life of
the child, failure to furnish medical care could not be said to have proximately
caused the child's death. Timeliness in the furnishing of medicai care also must

2. [n foomote L. the court observed that ihe information, in charging the violation of the dutv
owed, alleged:

[ Tlhev. the said defendanus, then and there being the father. mother, guardian and custodian
of one William Joseph Tabafunda. and being then and there under the legal durv of providing
necessary food, clothing, care and medical auention o said Wiiliam joseph Tabafunds (sicl, a
minor child under the age of sixteen vears, to-wit: of the age of seventeen (17) months. did then
and there unlawfully and feloniously fail and neglect, without lawful excuse. to provide said . . .
child . . . with necessary food, clothing, care and medical attention. .. ." — Ens,

2. R.C.W. 9.48.060 provided in part:

“In anv case other than those specified in R.C.W. 9.48.0%0, 9.48.040, and $.48.030. homicide,
not being excusable or justifiable. is manslaughter.”

30 RCW. 848,150 provides:

“Homicide 1s excusable when commiued by accident or misfortune in deoing any lawfu act by
lawful means, with ordinarv caution and without anv wnlawful inten,”

cp i




Homicide

ake the
he baby
revious
he baby

iin not
. died.

oncluded
aghter as

al duty to
ity or seri-
i1tary man-
or simple

however,
ad RCW.
r as those
is deemed
ult of only

o exercise
able homi-~
t 2 man of
ditions. If,
:00d inten-
fa man of
"his failure
i the death
f statutory

f the ques-
the dury 10
the life of
roximately
= also must

n of the duty

nd custodian
of providing
unds [sic], a
.ths, did then
wide said . . .

0, homicide,

lawful act by

B s s IR A e A A

C. Legislative Grading of Unintended Killings 447

be considered in terms of “ordinary caution.” . . . In our opinion, the duty as
formulated in People v. Pierson, 176 N.Y. 201, 68 N.E. 243 (1903) . . . properly
defines the duty contemplated by our manslaughter statutes. . . . The court there
said: “We quite agree that the Code does not contemplate the necessity of call-
ing a physician for every tifling complaint with which the child may be afflicted, .
which in most instances may be overcome by the ordinary household nursing by
members of the family; that a reasonable amount of discretion is vested in par-
ents, charged with the duty of maintaining and bringing up infant children; and
that the standard is at what time would an ordinarily prudent person, solicitous
for the weifare of his child and anxious to promote its recovery, deem it neces-
sary to call in the services of a physician.”

It remains to apply the law discussed to the facts of the instant case.

Defendants have not assigned error to the findings either on the ground that
the evidence is insufficient to prove negligence or proximate cause, or that the
state has failed to prove the facts found by failing to apply the required standard
of proof beyond a reasonable doubt. . .. They contended below and on appeal
that they are not guilty of the crime charged. Because of the serious nature of
the charge against the parent and step-parent of a well-loved child, and out of
our concern for the protection of the constitutional rights of the defendants, we
have made an independent examination of the evidence to determine whether
it substantially supports the court’s express finding on proximate cause and s
implied finding that the duty to furnish medical care became activated in time
to prevent death of the child. . ..

Dr. Gale Wilson, the autopsy surgeon and chief pathologist for the King
County Coroner, testified that the child died because an abscessed tooth had
been allowed to develop into an infecton of the mouth and cheeks, eventually
becoming gangrenous. This condition, accompanied by the child’s inability to
eat, brought about malnutriton, lowering the child's resistance and eventually
producing prneumonia, causing the death. Dr, Wilson testified that in his opin-
ion the infection had lasted for approximately 2 weeks. and that the odor gen-
erally associated with gangrene would have been present for approximately 10
days before death. He also expressed the opiricn that had medical care been
first obtained in the last week before the babv’s death, such care would have
been obtained toc late to have saved the babv’s life. Accordingly, the baby's ap-
parent condition between September | and September 5, 1968 became the crit-
cal period for the purpose of determining whether in the exercise of ordinarv
caution defendants should have provided medical care for the minor child.

The testimony concerning the child’s apparent condition during the critical
period is not crvstal clear, but is sufficient to warrant the following statement of
the matter. The defendant husband testified that he noticed the babv was sick
abour 2 weeks before the babv died. The defendant wife testfied thar she no-
tced the babv was ill about a week and a half or 2 weeks before the baby died.
The evidence showed that in the critical period the baby was fussy; that he could
not keep his food down: and that a cheek started swelling up. The swelling went
up and down, but did not disappear. In that same periced, the cheek mrned “a
oluish color like.” The defendants, not realizing that the baby was as il as it was
or that the baby was in danger of dving, attempted w provide some relief to the
babv by giving the baby aspirin during the critical period and continued 10 do
50 untl the night before the baby died. The defendants thought the swelling
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would go down and were waiting for it to do so; and defendant husband testified.
that from what he had heard, neither doctors nor dentsts pull out a tooth
“when it's all swollen up like that.” There was an additional explanation for not
calling a doctor given by each defendant. Defendant husband testified that “the
way the cheek looked, . . . and that stuff on his hair, they would think we were
neglecting him and take him away from us and not give him back.” Defendant
wife testified that the defendants were “waiting for the swelling to go down,”
and also that they were afraid w0 take the child to a doctor for fear that the
doctor would report them to the welfare deparunent. who, in turn, would take
the child away. “It's just that I was so scared of losing him.” They testifted that
they had heard that the defendant husband’s cousin lost a child that way. The
evidence showed that the defendants did not understand the significance or
seriousness of the baby's symptoms. However, there is no evidence that the de-
fendants were physically or financially unable to obtain 2 doctor, or that they did
not know an available doctor, or that the symptoms did not continue to be a
matter of concern during the critical period. Indeed, the evidence shows thatin
April 1968 defendant husband had taken the child o a doctor for medical
attention.

In our opinion, there is sufficient evidence from which the court could find,
as it necessarily did, that appling the standard of ordinary caudon, i.e., the cau-
tion exercisable by a man of reasonable prudence under the same or similar
conditons, defendants were sufficiently put on notice concerning the symptoms
of the baby’s iliness and lack of improvement in the baby’s apparent condition
in the period from September | to September 3, 1968 w0 have required them to
have obtained medical care for the child. The failure so two do in this case is
ordinary or simple negligence, and such negligence is sutficient to support a
conviction of statutory manslaughter.

The judgment is affirmed.

_current statutes cheate two/degrees of mansiaughter: recklessly causing death

and causing death Bw criminal negligence, See Wash. Rev. Code §9A.32.060:
Wash. Rev. Code §9A.3X070 {1992). [n accord with generally prevailing law,
Washington no longer inpdsgs manslaughter liabiliev in cases involving ordinary
negligence. See State #. Normdy, 61 Wash. App. 16, 308 P.2d 1159, 1162 (1991).

Questions: Would the Williams daurt have reached a different result under the
statute in effect todbv? On the cour¥s view of the facts, wouldn't the behavior of
the Williams couple also involve “crimiqal” negligence?

2. Many will find the conviction of the\iiliams couple unjust and. perhaps.
pointess. Whv were the defendants punishey>

(@) Note thaﬁ the court calls attention to tharace of the defendants. In what
respect, if any, did their race have a bearing orNthe issues in the case> Was it
relevant apll?

(b) Wer¢ the defendants punished ontv because of fieir ignorance? If the con-
victon Seems unjust, is this because thev were unawale of the danger to their
childy/ If so. does it follow that punishment for negligehce {where there is no

/ .




